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REMARKS 

In response to the Examiner's objection to the drawings under 37 C.F.R. 1.84(h)5, 
the Applicant's herewith submit a new set of drawings showing the embodiments in 
original Figures 15 and 16 separated into separately shown embodiments in Figures 15 
and 16 and 15A and 16 A. 

In addition, amendment to the specification has been made to correlate the 
specification to the newly added figures. 

Inasmuch as the newly presented figures incorporate drawings originally shown, 
no new matter has been added by the present amendment to the drawings and the 
specification. 

The Examiner has rejected claims 1-2 under 35 USC 102(e) as being anticipated 
by U.S. 2003/005849 to Post. The Examiner has stated that Post discloses all of the 
limitations of the instant claims including a diamagnetic or non-magnetic member 11, a 
fixed linear array 10 permanent magnets, a moveable linear array 12, permanent magnets 
disposed in a parallel relationship, referring to Figure lb, along with apparatus for 
adjusting eddy current induced to the member and concomitant breaking force, through 
lateral movement, Dx, of the movable array of permanent magnets. 

With regard to claim 2, the Examiner refers to the end of paragraph 0038 of the 
Post reference. 

In response thereto, the Applicants submit that anticipation is established only when 
a single prior art reference discloses, expressly or under principles of inherency, each and 
every element of the claimed invention. RCA Corp. v. Applied Digital Data Systems, Inc. 
221 USPQ 385 (Fed. Cir. 1984); In re Sun 31 USPQ 2d 1451 (CAFC 1993); Advanced 
Display Systems. Inc. v. Kent State University 540 USPQ 2d 1673 (CAFC 2000). 
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Further, the Examiner must identify wherein each and every facet of the claimed 
invention is disclosed in the applied reference. Ex Parte Lew 17 USPQ 2d 1461 (USPTO 
Board of Patent Appeals and Interferences 1990). 

In addition, the Applicants submit that anticipation must meet strict standards and 
unless all of the same elements are found in exactly the same situation and united in the same 
way to form identical function in a single prior art reference, there is no anticipation. Tights, 
Inc. v. Acme-McCarv Corporation, et al. 191 USPQ 305 (CAFC 1976). 

Bearing in mind this criteria, it is clear that the Post reference is directed to and 
teaches a levitation device for high speed objects such as trains. This must be contrasted 
with the present invention which is directed to an eddy current brake mechanism . 

The Post device utilizes upper and lower Halbach arrays and as is set forth on 
page 4, beginning at line 1: "When used together with a Madder track 11' (as shown in 
Figure IB) located between the upper and lower Halbach arrays, the levitating force 
arises from the currents induced in the track by the vertical component of the field, 
interacting with the horizontal component of the field. Since in a dual Halbach array 
phased, as described above the horizontal field component is enhanced, less current is 
required to produce the same levitating force, thereby reducing the drag force." 

Accordingly, there is no apparatus for adjusting braking force in a non-magnetic 
member through lateral movement of a moveable linear array of permanent magnets as 
presently claimed. 

In fact, the Post disclosure teaches away from the present invention since the 
Halbach arrays are moved in order to reduced the drag force, see paragraph 38, 
hereinabove quoted. This is of obvious advantage since the Post reference is directed to 
levitating devices for propelling trains and the like. 

The structure of the Post device is further clarified in claim 1 wherein a track of 
windings is provided between a first pair of Halbach arrays and the first pair of Halbach 
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arrays move along a track wherein a current is induced in the track windings in a 
propulsion mechanism. 

Clearly, there is no suggestion or teaching of apparatus for adjusting the braking 
force through lateral movement of a linear array of permanent magnets. Accordingly, a 
rejection under 35 USC 102(a) of claims 1-2 is not sustainable. The Examiner is 
respectfully requested to withdraw the rejection of claims 1 and 2 under 35 USC 102(e) 
on the basis of the Post reference. 

Claim 3 has been rejected by the Examiner under 35 USC 103(a) as being 
unpatentable over Post in view of U.S. 5,195,618 to Wu. In this rejection, the Examiner 
states that Post discloses all the limitations with the exception of a spring utilized as the 
actuator. The Examiner relies on Wu showing a device with a teaching of a spring to 
vary resistive forces and concludes it would have been obvious to one of ordinary skill in 
the art at the time the invention was made to utilize a spring as taught by Wu in the 
actuator of the device of Post as a simplified means of varying the resistive forces thereby 
decreasing the cost of manufacture. 

The Applicants submit that the combination suggested by the Examiner of Post 
and Wu is improper. 

Post is, in fact, non-analogous art to the presently claimed invention. In order for 
the combination of two references to be proper, the two references must be analogous 
prior art. 

In order for the art to be analogous, two criteria must be satisfied: (1) the art must 
be from the same field of endeavor as the claimed invention; (2) the art must be 
reasonably pertinent to the particular problem with which the invention is involved. Art 
is not analogous to an invention "merely because both relate to the same industry" In re 
Clay 23 USPQ 2d 1058 (Fed. Cir. 1992). "If it is directed to a different purpose, the 
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inventor would accordingly have had less motivation or occasion to consider it." 23 
USPQ 2d at 1061. 

In the case at hand, Post is not analogous with respect to the presently claimed 
invention in view of the fact that Post is directed to a levitation device. 

The presently claimed invention is concerned with a braking device. Merely that 
Post relates to the use of magnets does not render the art analogous. Furthermore, Post is 
not "reasonably pertinent to the particular problem with which the inventor is involved". 
23 USPQ 2d at 1060. Therefore, the use of Post in the statement of rejection is 
inappropriate. 

Simply put, Post is directed to a levitation device in which drag is to be 
minimized in order to enhance the efficiency of the movement of an elevated train. The 
present invention is directed to a braking device for the stopping of a car or train. 

The Applicants further submit that there is no motivation for the combination of 
Post and Wu as set forth in the outstanding Office Action. The fact that elements of a 
claimed combination were known in the art, separately, does not, by itself make the 
combination obvious. Ex Parte Clapp 227 USPQ 972 (BP A and I 1985). There must be 
some motivation for combining the separate art teachings outside of the fact found in the 
claimed invention. Ex Parte Giles 228 USPQ 866 (BPA and I 1985). 

In the present case, the Examiner provides no motivation other than the Examiner 
statement that Wu discloses a "similar device". 

In fact, the Post and Wu devices are very dissimilar devices. As hereinabove 
noted Post is directed to the levitation of a train and Wu is directed to a brake adjuster for 
a pedaling training machine or exercise bicycle. There is no similarity whatsoever. 
Particularly, in view of the fact that the Post reference is directed to a low drag levitating 
device and Wu reference is directed to a high drag bicycle braking device. In fact, the 
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incorporation of the Wu device into the Post device would defeat the low drag levitation 
operation principles upon which the Post device is based. 

Accordingly, the combination of Wu's braking system would destroy the Post 
reference for its intended purpose. Under these circumstances, a combination of 
references is improper. Ex Parte Hartmann , 186 USPQ 366 (PTO Board of Appeals 
1974); Ex Parte Sternau , 155 USPQ 733 (PTO Board of Appeals 1967). 

In view of the arguments hereinabove set forth, it is submitted that each of the claims 
now in the Application define patentable subject matter not anticipated by the art of record 
and not obvious to one skilled in this field who is aware of the references of record. 
Reconsideration and allowance are respectfully requested. 
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IN THE DRAWINGS 

Six (6) replacement sheets and one (1) new sheets are submitted herewith for 
Examiner's approval. 
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